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Furors, and Challenges to thew. CH A P. CLXXXVL

¢ His is that happy way of Tryal, that notwithftanding all thakings

¢ + of State and Revolutions of Times;, hath been continued from

‘time_beyond all memory to this prefent day, the beginning whereof
¢ no Hiftory fpecifies, .it being contemporary with the foundation of this
¢ State, and one of the pillars of it both asto Ageand Confequence:
¢ that Maxim, Ad queflionem falfi refpondent Furatores, being as ancient
¢ and fundamental as that other, Ad queflionem Juris refpondent Fudices 5
¢ ¢he one being as liable to be controlled by a Writ of Error as the other,
‘ Ppylan Attaint, both Effential to the Juftice of this Nation. And al-

“though Jurors are in other things fubjeét to His Majefties Commiffionated

¢ Judges, yet they are not fo in point of Judgment, which after fome
¢ pangs and throws was happily aflerted in thecafe of the Habess Corpora
¢ profecuted by Bufbel and others, by a facred and nigh an unacimous O-
¢ pinion of all the. Judges. ‘

¢ This Tryalgs the Birthright of every Subje& of England, and is put

_ ¢ to him by way of queftion, How wilt thou be tried? Which is thought

¢ to'be fo juft and equal for him to chufe, that the Waiver of it is revenged

‘fort & dnre 5 no punithment being judged too fevere for one
¢ that refufeth fo juft a Trial. . . :

¢ So happy isour Condition, that every Englifhman ( in matters of|

¢ Crime and Forfeitures ) paffes a double Jury 5 neither to my apprehen-
¢ fion doth the Coufner and care of the firft Inqueft diffcf from the laft,
* but only in confequenc brought on by Cuftom, the Indi¢tment being as
* much found to be true by the one as the other. .

¢ Thefe Jurors aré returned by the Sheriff by virtue of a Precept to'that
¢ purpofe, againft which at the Common Law both the King and -the

¢ party had two lawful Challengs, one peremptory,” to the other upon

‘ caufe thewed. _ .

< But forafinuch as Life, Liberty and Eftate are all at ftake in cafes of|
‘Felony, it is provided by 33 E, 1. that the King (hall not challenge per-

¢ emptorily, but mult fhew his caufe, which fhall bé enquired and tried
¢if true, asalledged, and if found etherwife, fhall be rejected.

* Yet the peremptory Challenge remaineth for the party, although not | -

“ fo amply as at Common Law, according to which he mish't challenge
upon caufe
“fhew: but now by the Statute of 32 H. 8, 3. this peremptory Chal-
¢ lenge is reduced to 203 to challenge peremptorily beyond which num-
¢ ber, is to waive his Trial 5 and to ﬁmd unto which 1s a great offence,
¢ and grievoufly punithed in our Law; that perfon being judged unworthy
¢ of Life, whafe Innocency is not clear to endure an Englith Trial.
¢ The Jurors ought to be fairly tmpanelled, and duly returned, by

* “the Sheriff or otlter fworn Bailiff, and not at the nomination of the

¢ Juror himfelf or any other, by g1 H. 4. g. ot elfe the Indi¢tmrent is
© void by that Statute. And they are to be liberi ¢ legales homines : for
¢ firlt they mulft be liberi, not Villains born: 2. legales, not convitted or
¢ attainted, and fo flaves to -punifhment as well ag to their own Vices 5

‘and an Outlary in a Perfonal A&ion feems to be not only a good |

¢ Challenge, but alfo good caufe to fet afide the fndi@ment. - Jores Rop.
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